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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL

RETURN RECEIPT REQUESTED ' JUL 6 208
Patrick Gaspard, Executive Director

Democratic National Committee

430 South Capitol Street, SE

Washington, D.C. 20003

RE: MUR 6112 and AF 2638
Dear Mr. Gaspard:

This is in reference to the complaint that the Democratic National Committee filed with
the Federal Election Commission on October 28, 2008, which was designated as MUR 6112,
concerning John McCain 2008, Inc. and Joseph Schmuckler in his official capacity as Treasurer
(“Committee™), alléging violations of the Federal Election Campaign Act of 1971, as amended
(the “Act”). '

On August 24, 2010, the Commissibn foand reason to believe that the Committee
vialated 2 U.S.C. § 441a(f) of the Act, and authorized an audit pursuant to 2 U.S.C. § 437g. Also
on August 24, 2010, the Commission found no reason to believe that the Committee failedto .
disclose a $56,047 contribution from Brian Medeska in violation of 2 U.S.C. § 434(b), or that the
Committee violated 2 U.S.C. § 432(c) by failing to properly account for the receipt of
anonymous contributions and maintain identifying information for other contributors. On
January 8, 2013, the Commission found reason to believe that the Committee violated 2 U.S.C.

§ 434(b) of the Act. Copies of the Factual and Legal Analyses, which formed the basis for the
Commission’s determinations, are enclosed.

On July 11, 2013, the Commissiom accepted a concitintion agreentent signed by Joseoh
Schmuckler in his offieial capacity as treagurer to resolve the Committee’s violations of the Act.
This agreeroent settles the Committee’s violations of 2 U.S.C. §§ 434(b) and 441a(f) identified in
the Matter Under Review, as well as violations of 2 U.S.C. § 434(b) by the McCain-Palin
Compliance Fund, Inc. and Joseph Schmuckler in his official capacity as Treasurer (“McCain-
Palin Compliance Fund”), which were identified during the Commission’s audits and merged
into the Matter Under Review. A copy of the Factual and Legal Analysis, which formed the
basis of the Commission’s determination regarding the McCain-Palin Compliance Fund matter,
is enclosed. The agreement also settles violations of 2 U.S.C. § 434(a)(6)(A) by the McCain-
Palin Compliance Fund, which were identified during the Commission’s audits. The
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Patrick Gaspard, Executive Director
Democratic National Committee
MUR 6112 and AF 2638

Commission simultaneously closed the file in this matter. A copy of the Conciliation Agreement
with the Committce and the McCain-Palin Compliance Fund is enclosed for your information.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Clnsed Enfercement and Related Files, 68 Fed.
Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General Counsel’s
Reports on the Public Record, 74 Fed. Reg. 66,132 (Dec. 14, 2009).

The Act allows a complainant to seek judicial review of the Commission’s resolution of
this action. See 2 U.S.C. § 437g(a)(8).

If you have any questions, please contact me at (202) 694-1650.
Sincerely,
Marianne Abely
Attorney

Enclosures
Factual and Legal Analyses
Conciliation Agreement
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: John McCain 2008, Inc. and MUR 6112
, J osep!n Schmuckler, in his official
. capacity as treasurer
L INTRODUCTION

This matter was generated by a complaint filed by the Democratic National
Committee (“the complainant™). See 2 U.S.C. § 437g(a)(1).

The complainant alleges that John McCain 2008, Inc. and Joseph Schmuckler, in
his official capacity as treasurer, (“Comunittee”) violated the Federal Election Campaign
Act of 1971, as amended, (“the Act™) by acceﬁting millions of dollars in excessive
contributions, failing to disclose a $56,047 individual corntribution from Brian Medeska,
and failing to properly account for the receipt of anonymous contributions and maintain
identifying information for other contributors. 2 U.S.C. §§ 432(c), 434(b) andl44la(t).
The Committee deniés violating the Act and urges the Commission to find that no
violations occurred and dismiss the matter. According to the Committee, the
complainant’s allegations are groundless because they are based on information accessed
from the campaign’s searchable online database that temporarily contained inadvertent
errars and did not ahew the results of its ongoing process of refunding, redesignating, and

reattributing cantributions.
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MUR 6112 2
McCain 2008, Inc.
Factual and Legal Analysis

IL FACTUAL AND LEGAL ANALYSIS
A. RECEIPT OF EXCESSIVE CONTRIBUTIONS

1. Factual Summary

The Commitfee was the principal campaign committee for presideniia] candidate
John McCain during the 2008 primary election cycle. The Committee raised over
$246,117,990.70 in contributions for the primary election, which it disclosed in reports
filed with the Commission. In addition to filing disclosure raports with the Comunission,
the Cammittec voluntarily disclosed contributions to the public thropgh a searchable
database on its campaign website, www.JohnMcCain.com, called the Primary Elaction
Donor Lookup Archivé (“Donor Archive”). The Donor Archive listed contributions
received exclusively during the primary election period because John McCain’s general
election committee, McCain-Palin 2008, Inc., participated in the presidential public
funding program and did not raise private contributions after August 31, 2008. See
2 U.S.C. § 9031.

Based on a review of the Donor Archive, performed between October 18, 2008
and October 20, 2008, the complainant alleges that the Committee violated the Act by
accepting excessive contributions totaling nearly $7 million. 2 U.S.C. § 441a(a)(1).
Speeifically, the complainant alleges that the Committee aceepted 6,653 cantributions

that were at least $1,000 in excess of the $2,300 limit for the primary election, and may

" have accepted additional excessive contributions that it failed to disclose. The

complainant assembled a list of these contributions from the Donor Archive, which is
attached to the complaint. This list includes the name of each contributor’s name, city,

state and zip code, as well as the amount of contribution. According to the complainant,
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MUR 6112 3
McCain 2008, Inc.
Factual and Legal Analysis

nineteen of the individuals listed contributed more than $10,000 each to the Committee.
One .of these individuals, Brian Medeska, allegedly made a $56,047.00 contribution to the
Committee, which the campaign failed to report on any of its disclosure reports in |
violation of the Act. 2 U.S.C. § 434(b).! Although the complainant primarily used the
voluntary Donor Archive as the basis for its allegations relating the Committee’s
acceptance of excessive contributions, the complainant also appears to have reviewed one
of the ten RFAISs received by the campaign as of October 2008 relating to the acceptanoe
of exeessive contributions, and cites to it to demonstrate the Committee’s “extensive
recent history of flouting” FECA. This RFAI, dated September 30, 2008, inchided a
nine-page list of apparent excessive contributions disclosed in the Committee’s M8
Report.

The Committee denies that it accepted any excessive contributions in violation of
the Act. The Committee states that the Donor Archive experienced a data entry problem
in October 2008 resulting in the complainant downloading inaccurate contribution |
information. The response also states that, because the Donor Archive was updated once
a month, it only provided a static w)iew of the campaign’s contribution processing.
Aceording to the Committee, this resulted in the Donor Archive listing some contributors
as having given over the $2,300 lienit even though these contributars received refunds ar
authorized redesignations or reattributions within the 60-day deadline. Further, the

Committee contends that the complainant’s reliance on the Donor Archive, which is a

! The complaint appears to have erroneously cited 2 U.S.C. § 434(a) in connection with Committee’s
failure to report the $56,047.00 contribution. Section 434(a) governs the filing of disclosure reports by
committee treasurers. Given that the complainant’s allegation relates to the failure to disclose an individual -
contributiomn in excess of $200, the Commission analyzed this isutie under 2 U.S.C., § 434(b), which governs
the contents of disclosure reports, including the itemization of contributions in excess of $200. 2 U.S.C.

§ 434(b)(3)(A).



13044341618

MUR 6112 4
McCain 2008, Inc.
Factual and Legal Analysis

voluntary and unofficial database of information, is insufficient to establish that the
campaign actually accepted excessive contributions in violation of the Act.

The Commission reviewed the Committee’s disclosure reports for the 2008
primary election cycle, which reflected that the Committee received a total of
$5,716,260.80 in apparent excessive contributions during the primary election cycle,
which wete not refunded, redesignated or reattributed in a timely manner. See Chart

below.
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REPORT | OUTSTANDING TOTAL
EXCESSIVES CONTRIBUTIONS
2006 YE $8,000.00 of $1,710,387.41
2007 Q1 $59,225.00 of $13,025,695.50
2007 Q2 $52,250.00 of $36,212,773.86
2007 Q3 $14,875.00 of $5,698,139.82
2007 YE $13,550.60 of $6,836,072.13
2008 M2 $11,119.00 of $11,730,045.17
2008 M3 $22,310.00 - of $11,014,611.37
2008 M4 $121,419.00 of $15,192,499.28
2008 M5 | $238,705.00 of $17,967,511.38
2008 M6 $492,657.68 of 1 $20,888,390.64
2008 M7 | $549,413.00 of $21,507,299.08
2008 M8 $429,896.00 of $26,256,338.97
2008 M9 $428,961.97 of $47,565,861.84
2008 M10° | $2,794,263.15 of $8,206,102.52
2008 12G” | $145,718.00 of $792,825.96
2008 30G | $333,898.00. of $1,513,435.67
TOTAL $5,716260.80 of $246,117,990.70

Thus, it appears from the Committee’s disclosure reports that it accepted

excessive contributions.

% The Commission identified $2,794,263.15 in potential excessive contributions based on the M10 Report,
which included $7,300.00 in excessive contributions from one individual and one political action
committee that were not refunded, redesignated, or reattributed within 60 days of receipt, plus
$2,786,963.15 in contributions designated for the 2008 primary election that were reportedly received after
the date of the candidate’s nomination. A subsequent review of the 6 joint fundraising committees’
disclosure reports indicatas that approximately $2,238,783.99 uf these “primary-after-primary” funds
appear to have been received by the various joint fundraisers before the candidate accepted his party’s
nomination, and the Committee reported the dates the funds were transferred from the joint fundraising
committees, rather than the dates the funds were received by the joint fundraiser as the contribution date.
Therefore, the $2,238,783.99 in'contributions might not be excessive, but simply disclosed incorrectly by
the Committee. If these “primary-after-primary” contributions are removed from the calculatton of
excessive contributions, the excessive contribution error rate decreases from 2.32% to 1.41% and the total
dollar amount decreases from $5.7 million to $3.5 million.

3 The excessive contributions listod for both the 2008 12G and 2008 30G reporting periods are largely
“primary-afiar-primary” contributionc. There are na joint fundraising tremsfers discloaed on these roports.
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2. Legal Analysis

The Act provides that no person shall rﬁake contributions to a candidate for
federal office or his authorized pc;litical committee, which in the agéregate exceed $2,300
for the primz.a.ry.aI.Id general elections, respectively. 2 U.S.C. § 44ia(a)(l)(A). The
aggregate total of permissible contributions in this matter is $4,600, which includes the
permissible amount of $2,300 for the primary election and an additional $2,300 deposited
into the McCain-Palin Compliance Fund, Inc. (“GELAC”). Contributions in excess of
the $2,300 linrit for the presidential primary election may only be deposited inte the
GELAC if they aro made for the primary, exceeded the contributor’s contribution limits
for the primary and are lawfully redesignated for the GELAC pursuant to 11 C.F.R.

§ 110.1. See 11 CF.R. § 9003.3(a)(1). In addition, candidates and political committees
are prohibited from knowingly accepting contributions in violation of the contribution
limits set forth in the Act. 2 U.S.C. § 441a(f).

Based upon the available information, the Committee appears to have accepted
excessive contributions that range from $3.5'million to $5.7 million. In light of the total
contributions raised, the nonco:npliance rate appears to have been between 1.41 percent
(based on the $3.5 million figure) and 2.32 percent (based on the $5.7 million figure).
Accordingly, the Commission finds reason to believe that John MaCain 2008, Inc. and
Joseph Schmuckler, in his official capacity as. treasurer, accepted excessive contributions

in violation of 2 U.S.C. § 441a(f).
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B. FAILURE TO DISCLOSE A $56.047 CONTRIBUTION
1. Factual Summary

The complainant alleges that the Committee accepted an excessive contribution
totaling $56,047 from Brian Medeska of };annington, Connecticut', which it failed to
disclose in any of the reports it filed with the Commission. The complainant states that it
discovered Mr. Medeska’s contribution during its analysis of information posted orln the
Donor Archive.* Id |

The Committee denies that Mr. Medeska made an excessive contribution to the
campaign and attributes the identificatian of a $56,047.00 contribution from Mr.
Medeska in the Donor Archive to the database errors described in the affidavit provided’
by its E-Campaign Director. According to the Committee, Brian Medeska of
Farmington, Connecticut actually contributed a total of $75 to the campaign; $25.00 on
August 9, 2007 and $50.00 on January 31, 2008. In support, the Committee provides
what it terms a “Contribution Report” generated from the Donor Archive listing Mr.
Medeska’s two contributions. This report includes Mr. Medeska’s city, state, zip code,
address, as well as the amount of and donation date for each contribution.

2. Legal Analysis

Treasurers of a political cammittee are required to file reports of receipts and

* The Committee did not report any contributions from Brian Medeska of Farmington, CT in its FEC
disclosure reports.
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disbursements in accordance with the provisions of 2 U.S.C. § 434(a).> Authorized
committees of a candidate for federal office are réquired to disclose the total amount of
receipts received during the reporting period, including contributions from individuals.
2U.S.C. §434(b); 11 CFR. § 104.3(a). Such committees are; also required to itemize

contributions aggregating in excess of $200 per election cycle and disclose the

. identification of the eontributor. 2 U.S.C. § 434(b)(3)(A); i1 C.F.R. § 104.3(a)(4). This

ic_lentiﬁcation includes the contributor’s name, address, occupation, the name of his or her
employer, if any, and the date of receipt and amount of the contribution.
2 U.S.C.. §§ 431(13), 434(b)(3)(A); 11 C.F.R. § 100.12, 104.3(a)(4).

The available information in this matter does not support a finding that the
Committee may have accepted a $56,047.00 contribution from Brian Medeska of
Faﬁnington, Connecticut that it failed to disclose to the Commission in violation of 2
U.S.C. § 434(b). According to the Committee’s E-Campaign Director, Michat_al P;almer,
the database errors resulted in the complainant accessing inaccurate contribution
information for Mr. Medeska. In addition, the Committee’s “Contribﬁfion Report”
provided specific information regarding two contributions, totaling $75.00, made by
Brian Medeska of Farmingtbn, Connecticut. The Commission has no information to the

contrary. Given that the aggregate amount af those contributions did not meet the $200

5 In any calendar year during which a general election is held, the prmclpal campaign committees of
presidentiat candidates are required to file monthly reports if the campaign has on Jdnury 1 of such yeas,
received contributions aggregating $100,000 or made expenditures aggregating $100,000 or anticipates
receiving contributions aggregating $100,000 or making expenditures aggregating $100,000 during such
year. 2 U.S.C. § 434(a)(3XA). ln any other calendar year, the treasurer shall file monthly reports, which

‘shall be filed no later than the 20™ day after the last day of each month and shall be complete as of the last

day or the 1nonth; or quarterly reports, which shall be filed no later than the 15® day after the last day of
eash calendar quacter and which shali bs camplete as of the last day of ewh calendar year. 2 U.S.C.

§ 434(a)(3XB).
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threshold, the Committee was not required to itemize Mr. Medeska’s contributions on
any of its disclosure reports pursuant to 2 U.S.C. § 434(b)(3)(A).

Accordingly, the Commission finds no reason to believe that John McCain 2008,
Inc. and Joseph Schmuckler, in his official capacity as treasurer, failed to disclose a

$56,047.00 contribution from Brian Medeska in violation of 2 U.S.C. § 434(b).

C. VIOLATIONS OF THE RECORDKEEPING REQUIREMENTS

1. Factual Summary

The complainant alleges that the Committee violated the Act by failing to
properly account for the receipt of anonymous contributions and maintain identifying
information for other contributors.® Based on information accessed from the Donor
Archive on October 23, 2008, the comblaint alleges that the Committee violated the Act
by accepting 23 anonymous contributions exceeding $50 and failing to maintain the
names and addresses of those contributors. According to the complainant, these
anonymous contributions, which were apparently received between August 11, 2008 and
August 31, 2008, totaled $3,042.

The complaint also alleges that the Committee failed to properly maintain the
addresses or other identifying information for numerous other contributors. By treating
donations with idantical names, states and zip codes as having been given by the same
person, the complainant concluded that the Committee accepted 94 contributions totaling

$23,614.00 from individuals for whom no street address was provided. According to the

S Although the complainant ooncludss that the Committee’s failure to maintain this contributar information
violated 2 U.S.C. § 432(b), as discussed below, these allegations are more appropriately analyzed as a
potential violation of 2 U.S.C. § 432(c).
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complaint, 46 of these contributions were over $50.” The complainant further asserts that
it is impqssible to identify another 94 contributions, totaling $10,000, 'listed in the Donor
Archive during this same time period because the contributor for each is listed with a last
name and (partial) address, but no first name. The complainant reached this conclusion
by treating donations with identical last names, states and zip codes as having been given
by the same person.. The complaint states that 20 of these contributions were over the -
$50 limit.® |

| The Committee states that it appropriately disbursed anonymous contributions
over $50 to charity in acoordance with 11 C.F.R. § 110.4(c)(3), which requires that such
contributions be promptly disbursed for any lawful purpose unrelated to any federal
election, campaign or candidate. 11 C.F.R. § 110.4(c)(3). As evidence of its proper
disposal of these funds, Committee provided a list of 11 checks issued to Operation Smile
and the American Heart Association bétween June 30, 2007 and November 28, 2008.
The list, which did not include the amount of each check, provided the name and address
of the charity as well as the check number and date of issuance.

The Committee explains that it exercised its “best efforts” to find missing
contributor information in accorgiqnce with the requirements of 11 C.F.R. § 104.7(b).
According to the Committee, its “best efforts” procesees includad requesting
contributors’ personal information in campaign solicitations and making cantinual efforts

to find missing contributor information. In support, the Committee provided a copy of its

7 A review of the Donor Archive list provided by the complainant indicates that the 94 contributions were
made by 38 individual donors, 27 of whom appear to have contributed over $50. Approximately 15 of
thesa individual donors with incomplete addrase iaformatian appear to have contribused ever $200.

® A review of the Donor Archive list provided by the complainant indicates that the contributions at issue
were made by 49 individuals, 33 of whom appear to have contributed over $50.
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on-line solicitation to the McCain-Palin GELAC, which requested all identifying
information required by the Act and clearly informed contributors that Federal law
required the campaign to collect and report the name, mailing address, occupation, and
name of employer of individuals whose contributions exceed $200 in an election cycle.
The Committee also furnished a sample follow-up letter, which it states was sent to any
individual donor who failed to provide complete identifying information at the time of
ti\e contribution. In addition, the Committee states that the campaign searched for
missing cantributor informatien in phone directories, web sites amd other oriline
databases. According to the Committees, these “best efforts” processes resulted in the
campaign ideﬁtifying 44 out of the 49 cbntributors identified by the complainant .as
missing a first name.
2. Legal Analysis

The treasurer of a political_' committee is required to keep a record of “the name
and address of any person who makes .any contribution in excess of $50, together with the
date and amount of such contribution. . . »? 2US.C. § 432(c)(2), 11 C.FR.
§ 102.9(a)(1). For contributions aggregating in BXCESS of $200 during a calendar year,
treasurets are required to obtain and preserve the identiﬁéaﬁon of the person in
acoordance with 11 C.F.R. § 100.12, as well as the date of reeeipt and ameunt of such

contribution. 2 U.S.C. § 432(c)(3); 11 C.F.R. § 102.9(a)(2). In performing

% The Commission’s regulations require that records shall be kept by aiey reasonable accounting procedure
of all contributions received by or on behalf of a political committee. 11 C.F.R. § 102.9(a). The
Commission has recommended that reasonable accounting procedures for contributions of $50 or less may
include keeping the same information required for identifying contributions that exceed $50, which
includes the amount, date of receipt, and donor’s name and address or in the case of small contributions
collected at a fundraiser, such as gate receipts and cash contributions, records of the name of the event, the
date and the totat amount of contribmtions collocted. Sae Advisory Opinions 1981-48 (Muskegan Cowtty
Repuhlican Party) and 1980-99 (Republican Roundup Commiitter).
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recordkeeping duties, the treasurer or his agent shall use his “best efforts” to obtain,
maintain and submit the required information. 11 C.F.R. § 102.9(d). If thereis a
showing that best efforts have been made, any records of a committee shall be deemed to
in be compliance with the Act. Id.; 2 U.S.C. § 432(i).

A political committee receiving an anonymous cash contribution in excess of
$50.00 is required to “promptly dispose of the amount ;)vet $50. The amount over $50
may be used for any lawful purpose unrelated to any Federal t;,lection, campaign or
candidate.” 11 C.F.R. § 110.4(c)(3). The Commission has advised political committees
that if the identity of a contributor cannot be determined of is in. question, appropriate
disbursement of the funds would include giving the funds to a governmental entity
(fe;deral, state or local) or a qualified charitable organization as described in 2 U.S.C.

§ 170(c). See Advisory Opinion 1991-39 (D’ Amato)(contributions from unidentified
contributors should be disbursed by the committee for any lawful purpose unrelated to a
federal election, campaign or ca_mdidé.te). :

Based on the available information, it does not appear that the Committee violated
its recordkeeping obligations B‘y failing to properly account for the receipt of anonymous
contributions and maintain idewtifying information for other contributors. 2 U.S.C.

§ 432(c). First, there is no infarmation to suggest that the Cammittee uﬁvlized the Denor
Archive for the purpose of complying with its recordkeeping ohligations under the Act or
Commission regulations. Second, it appears that the Committee disposed of the 23
anonymous contributions at issue in accordance with the Commission’s regulations.

11 C.F.R. § 110.4(c)(3). The Committee’s disclosure reports indicate that the committee

made a total of nineteen disbursements totaling $24,622.58 to the American Heart
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Association and Operation Smile between June 30, 2007 and December 30, 2008,

including a disbursement totaling $3,542.50 to the latter charity on October 16, 2008.

Further, the Committee presents information and documents indicating that its
response to missing contributor information was consistent with the “best efforts” safe
harbor, such as requesting complete contributor identification information in its
solicitation materials with an accurate statement of the appropriate Federal law,
requesting lnformation through follow-up correspondence, and by searching publicly
available information for missing names or addresses.. 11 C.FR. § 104.7(b); 2 US.C.

§ 432(i). Althongh the Committee did not present inﬁ){mation relating to specific efforts
the campaign may have employed to locate missing addresses for the contributors
identified by the complainant, the Committee did provide a list demonstrating its
successful efforts to locate the missing first names for the contributors identified in the
complaint.

Accordingly, the Commission finds no reason to believe that John McCain 2008,
Inc: and Joseph Schmuékler, in his official capacity as treasurer, violated 2 U.S.C.

§ 432(c) by failing to properly account for the receipt of anonymous contributions and

maintain identifying information for other contributors.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT:  John McCain 2008, Inc. and MUR: 6112
' . Joseph Schmuckler in his
official capacity as treasurer
L INTRODUCTION
In August 2010, the Federal Election Commission (“Commission”) found reason to
b.elicve tnat John McCain 2008, Ino. (“McCain 2008”) violated the Election Camnaign Act of
1971 as amended, (the “Act™) by accepting an unknown number of excessive contributions in
| Vlolatxon of 2 U.S.C. § 441a(f) dunng the 2008 pnmary electlon penod in wolatxon of2US.C.
§ 441a(f). See Factual and Legal Analysis (Sept. 13, 2010) (“F&LA™).! Relying on information
compiled by the Reports Analysis Division, the Commission found that McCain 2008 may have
‘accepted between $3.5 and $5.7 million in excessive contributions. The Commission also found
that McCain. 2008 may have misreported the nriginal date of receipt for certain pﬁmnry elecﬁon
contributions made through its various joint fundraising representatives resulting in those
contributions appearing to have been "primary-aﬁel:-primary" excessive contributions (i: e,
primary contributions made afier the date of the primary election).? F&LA at 4, n.2. Further, the
Conmmission fourid that the Committee niight have isreportett additional primary cantributians
redesignated to the GELAC, whioh was established pursuant to 11 C.F.R. § 9003.3(a)(1). .

The Commission authorized an investigation and a Section 437§ audit to determine the extent of

McCain 2008’s violations.

! “The Commission also found no reason to believe that McCain 2008 violated 2 U.S.C.§ 434(b) by failing to
disclose a $56,047 contribution by Brian Medeska or violated 2 U.S.C. § 432(c) by failing to properly account for
the receipt of anonymous contributions and maintain identifying information for other contributors.

2 These joint fundraising committees were established pursuant to 11 C.F.R. § 102.6. Participants included
McCain 2008, GELAC, the Republican National Committee, and various state party committees.
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In response to the Commission’s findings, McCain 2008 stated that the campaign made
memo entries and retained proof of contribution dates in the form of postmarks and other
documents for all alleged pﬁmary-afte_r—primary contributions made within the permissible time
frame. Further, the Committee contended that any such contributions received after the
permissible time frame were appfopriately refunded or redesignated to the GELAC. See RTB
Resp. at 1. .

. FACTUAL AND LEGAL ANALYSIS

A. Misrepbrting of Joint Fundraising Transfers

The investigation revealed that McCai.n 2008 fgiled tc; report correctl).l the original dates
on which over $22 million in contributions were received by McCain 2008’s joint fundraising
committees in violation of 2 U.S.C. § 434(b) of the Act. |

The Act requires all political committees to publicly report all of their receipts and
disbursements. See 2 U.S.C. § 434. Each report shall disclose for the reporting period and
calendar year the total amount of all receipts and the total amount of all disbursements. See
2 U.S.C. § 434(b)(2), (4); 11 C.F.R. § 104.3(a), (b). The Act requires that an authorized
committee of a candidate report the amount of all receipts from transfers by affiliated
committees, as well as tite identity of the affiliated committee and date(s) of transfer. See
2 U.S.C. § 434(b)(2)(F), 3)D); 11 C.F.R. § lOZ.l'i(c)(El)(iii), (c)(8)(A)B); see alsa 11 C.F.R.

§§ 104.3(a)(4), 104.8.

| Commission regulations permit political committees to engage in joint fundraising with
other political committees or with unregistered committees or organizations. See 11 C.F.R.

§ 102.17. After a joint fundraising representative distributes the net proceeds, a participating

political committec is required to report its share received as a transfer-in from the fundraising .
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representative and also file a mem6 entry on Schedule A itemizing its shérc of gross receipts as
contributions from original contributors as required by 11 C.F.R. § 104.3(a). See 11 C.F.R.

§ 102.17(c)(8)(i)(B). For contribution reporting and limitation purposes, the date a contribution
is received by the joint ﬂndraising representative is the date that the contribution is received by
the participating politidal committee, even though the participating political committee is only
required to report the proceeds once the funds have been transferred from the fundraising
representative. See 11 C.F.R. § 102.17(c)(3)(iii), (c)(8).

. Duriog the 2008 clection cycle, McCain 2008 received $22,257,684.17 in transfers from
six joint fundraising committees: McCain Yictory Committee, McCain Victory 2@68;I_McCain
Victory California, McCain Victory Florida, McCain Victory Kentucky, and McCain Victory
Ohio. These transfers were made on various dates between April 30, 2008 and January 7, 2009.
McCain 2008 correctly reported the dates it received transfers from its joint fundraising
representatives; however, the Committee did not correctly report the original dates on which the
transferred funds were originally received by the joint fundraising representative, as required by
2 U.S.C. § 434(b)(2), (4); 11 C.F.R. §§ 104.3(a)-(b), 102.17(c). McCain 2008’s use of the
deposit date instead of the origit;al receipt date resulted in the appearance in its disclosure reports
that it had Mpted millions of dollars of excessive eontributions after thg date of the candidate’s
naminatian.

The Commission initially brought this problem ta the attention of McCain 2008 in
Requests for Additional Information (“RFAIs”), which questioned a number of primary
contributions that were identified as possibly excessive because the Committee received the
transfer of funds after the date of the candidate’s nomination. See RFAI (May 28, 2009), RFAI

(May 29, 2009), RFAI (June 2, 2009), and RFAI (July 7, 2009). These RFAIs sought



13044341631

MUR 6112
John McCain 2008, Inc.
Factual and Legal Analysis

clarification as to whether the contributions were incompletely or incorrectly reported. The
Commission noted in the F&LA that certain excessive contributions may have been misreported -
as being received after the date of the primary. F&LA at 4, n.2.

McCain 2008 disputes that it misreported joint fundraising .receipts. The Committee
states that its use of the date of deposit as the date of receipt for these contributions on disclosure
reports was both appropriate and consistent with Commission regulations. See Resp. to
Notification at 2 (Junc 7, 2012) (“Resp. to Notif.”); Supp. Resp. ot 2 (Apr. 14, 2011). McCain
2008 claims that using the depasit date is an established convention among large campaigns
secking to mitigate the logistical hurdles of reporting the actual dates of receipt for thousands of
individual contributions. See Resp. to Notif. at 2. The Committee points to the Commission’s
Financial Control and Compliance Manual for Presidential Primary Candidates Receiving Public
Financing (“Compliance Manual”), which instructs presidential campaigns to maintain records
showing the date of receipt for each contribution and states that, “[u]nless there is evidence that
contributions are not deposited promptly upon receipt, the date of deposit will normally be
considered to be the date of receipt.” See Resp. to Notif. at 2; Supp. Resp. at 2, citing
Cémp‘liance Manual at 46, http://www.fec.gov/pdf/Compliance2000.pdf.

McCain 2008’s reporting methodoloéy for joint fundraising receipts is contrary to
Commissior regulations, Commission precedent, and the Compliance Manual cited by the
Committee. The applicable regulation and the parallel Explanation & Justification clearly state
that although distribution of joint fundraising proceeds may be delayed until expenses are paid,
for reporting and limitation purposes, the date of receipt of such contributions by a participating

political committee is the date that the contribution is received by the fundraising representative. .
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11 C.F.R. § 102.17(c)(3)(iii); see Transfer of Funds; Collecting Agents, Joint Fundraising
Comumittees, 48 Fed. Reg. 26296, 26299 (June 7, 1983).

Contrary to the contention of the Committee, moreover, the Compliance Manual section
cited by McCain 2008 does not apply to joint fundraising contributions. First, the transfer from
the joint fundraising répresentativc provides “evidence that contributions are not deposited
promptly” upon their initial receipt. Thus, even by its own terms, this section does not apply.
Second, the Complianee Manual conmins explicit direction far reporting joint funtdralsing
contributions. According to the Compliance Manual, publicly fimded presidential primary
committees should follow the procedures at 11 C.F.R. § 9034.8(c) requiring the itemization of
joint fundraising receipts as contributions from original contributors to the extent required under
section 104.3. See Compliance Manual at 18. The Compliance Manual further emphasizes that
a “major” element in the regulations is that such contrib\;tions are considered received by the
participating com.mittee on the date of receipt by the joint fundraising representative. Id. at 19.

The Committee’s arguments do not alter the fact that McCain 2008 failed to report the
dates on which its joint fundraising representatives originally received contributions totaling
$22,257,6§4. 17. Accordingly, the Commission found reason éo believe that John McCain 2008,
Inc. and Joseph Schmuckler in his offioial capacity as treasurer violated 2 U.S.C. § 434(b).

B.  Misreporting »f Traasfers to. GELAC

A committee that receives an excessive contribution may remedy the excessive amount
by refunding the excessive amount or by seeking a redesignation or reattribution within 60 days.
11 CF.R. § 110.1(b)(5). If a contribution is redesignated by a contributor in accordance with
section 110.1(b)(S), the treasurer of the authorized political committee receiving the contribution

is required to report the redesignation in a memo entry on Schedule A of the report covering the
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reporting period in which the redesignation is received. 11 C.F.R. § 104.8(d)(2)(i). The first part
of the memo entry must disclose all the information for the contribution as it was originally

reported on Schedule A. Id The second part of the memo entry must disclose information on

‘the contribution as it was redesignated by the contributor, including the date the redesignation

was received and the election for which the contribution was redesignated. Id.

The Committee redesignated a total of $13,782,264 in primary contributions fo GELAC.
A sample review of these redesiygnated contributions was performed tu test the timeliness of tho
redesignations and compiiance with itemization.and disclosure requirements. A pmojection of
primary redcsighations to GELAC indicated that $1,989,693 ar 14.4 % of these redesignations
‘were not itemized in memo entries on McCain 2008’s disclosure reports. '

McCain 2008 stated that the Committee’s “regular and intended practice” was to include
memo entries with all éontributibns it redesignated to GELAC. See Supp. Resp.at1. Inan
attachment,.the Committee included a page from its 2008 April Monthly repo;t showing the
itemization of a single redesignated contribution. Id. at Attach. A. In its response to the audit,
McCain 2008 stated that the failure to include memo entries for those redesignations was
inadvertent and will be corrected through the amendments to the relevant disclosure reports. See
R&sp. to Notif. at 3. | |

Because McCaln 2008 failed to itemize in memo antrica $1,989,693, ar 14.4 % of these
redeslgnatlons, on lts disclosure reports, the Comm1ss10n found reason to believe that John

McCain 2008, Inc. and Joseph Schmuckler in his official capacity as treasurer violated 2 U.S.C.

§ 434(b).
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT: McCain-Palin Compliance Fund, Inc. aﬁd MUR 6112
Joseph Schmuckler in his official capacity (formerly Pre-MUR 550)
as (reasurer
L INTRODUCTION
| Tﬁe Comumission obtained information indicating that the McCain-Palin Compliance
Fund, Inc. and Joseph Schmuckler in his official capacity us treasurer (the “Committee”) may
have violated the Federal Election Campaign Act of 1971, as amcnded, (the “Act”) and its |
implementing regulations. This information suggests that the Committee failed to report
préper!y the dates of receipt for contributions it xjgceived through six joint fundraising
representatives (collectively, the “Victory Funds™), as the dates received by the Victory Funds
(the “original date of receipt”).! In six reports concerning 2008 activity filed with the
Commission, the Committee mpoﬁed receiving a total of approximately $13.3 million of
contributions transferred from the Victory Funds: June Monthly ($1,955,452); July Monthly
($3,820,104); August Monthly ($2,780,470); September Monthly ($1,956,947); October
Monthly ($1,445,243); and Year End ($1,300,712).
Be;:ause the Committee did not report the original dates of receipt as required by
11 C.F.R. § 102.17(c)(3)(lii) and reported only the dates tliat the Victory Funds transferred these
contributions to the Committee, the Commission ﬁnds— reason fo believe that the Committee

violated 2 U.S.C. § 434(b) and 11 C.F.R, § 102.17(c)(3)(iii).

' " The six joint fundraising representatives were: McCain Victory 2008, McCain Victory California, McCain
Victory Florida, McCain Victory Ohio, McCain-Palin Victory 2008, nnq McCain-Palin Victory California.
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1L FACTUAL AND LEGAL ANALYSIS

The Committee is an authorized campaign committee for Senator John S. McCain, the
Republican Party’s presidential nominee during the 2008 election cycle. The Commitiec was
established pursuant to 11 C.F.R. § 9003.3(2)(1)(i) and therefore accepted contributions to be
uscd. solely for legal and accounting services to ensure compliance v;rith the Act. These
contributions included the Commitfee’s share of contributions from affiliated jeint fundraising
representatives, including the Victory Funds.

The Act requires political committees to report publicly all of their receipts and
disbursements. See 2 U.S.C. § 434. Each report must disciose for the reporting period and
calendar year the total amount of all receipts and.the total amount of all disbursements. See
2 US.C. §§ 434(b)(2), (4); 11 'C.F.R.‘.§ 104.3(a), (b). The Act requires that an authorized
committee of a candidate report the amount of all receipts from transfers by affiliated
committecs, as well as the identity of the affiliated committee and date(é) of transfer. See
2 U.S.C. §§ 434(b)(2)(F), 3)(D); 11 C.F.R. §§ 102.17(c)(3)iii), 102.17(c)(8)(i)(B); see also
11 C.F.R. §§ 104.3(a)(4), 104.8 (providing when committees are required to itemize receipts,
including requirements to report oontributor information, and the date and amount of transfers
from authorized and affiliated committees).

Commissinn regulations permit poli!ic;:l committees to engage in jomt fundmising with
other political committees or with unregistered committees or organizations. See 11 C.F.R.

§ 102.17. After a joint fundraising representative distributes the net proceeds, a participating
political committee is required to report its share of funds received as a transfer-in from the

fundraising representative. See 11 C.F.R. § 102.17(0)(8Xi)(B). Such a political committee must
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also file a memo entry on Schedule A itemizing its share of gross receipts as contributions from
original. contributors as required by 11 C.F.R. § 104.3. /d

For contribution reporting and limitation purposes, the date a contribution is received by
the joint fundraising representative is the date that the contribution is received by the
participating political committec, even though the participating political committee is only
required to report the proceeds once the funds have been -transfe&ed from the fundraising
representative. See 11 C.F.R. §8 102.17(c)(3)iii), 102.17(c)(8).

According to memno entries inoluded in its disclosure reperts, in 2008 the Committee
received approximately $13.3 million in contributions transferred from the Victory Funds. 'fhese

transfers were made on various dates between May 31 and December 12, 2008, as follows:



\
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FEC Report T?-::s::r Source of Transfer Amount
June Monthly 05/31/2008 McCain Victory 2008 - $1,552,397.00
June Monthly 05/31/2008 McCain Victory California $403,055.00
Juze Schbtotal | $1,955,452.00
July Monthly 06/30/2008 McCain Victory 2008 $3,019,604.00
July Monthly 06/30/2008 McCain Victory California $594,955.00
July Monthly 06730/2008 McCain Victory Florida $205,545.00
July Subtotal | $3,820,104.00
August Monthly 07/31/2008 McCain Victory 2008 $2,077,460.00
August Monthly . 07/31/2008 McCain Victory California $249,404.56
August Monthly 07/31/2008 McCain Victory Florida $37,150.00
August Monthly 07/31/2008 McCain Victory Ohia $416,455.00
: August Subtotal | $2,780,469.56
September Monthly 08/20/2008 McCain Victory 2008 - $700,949.00
September Monthly 08/29/2008 McCain Victory 2008 $763,372.00
September Monthly 08/29/2008 McCain Victory California $309,451.00
September Monthly 08/29/2008 McCain Victory Floridx $40,820.00
September Monthly 08/29/2008 McCain Victsry Ohio. $142,355.00
September Subtotal | $1,956,947.00
October Montitly 09/24/2008 McCain Victory Florida $7,400.00
October Monthly 09/24/2008 McCain Victory Ohio $82,257.00
October Monthly 09/26/2008 McCain Victory 2008 $930,481.00
October Monthly |  09/26/2008 McCain Victory California $412,605.00
October Monthiy 09/26/2008 McCain-Palin Victory 2008 $12,500.00
October Subtotal | $1,445,243.00
Year-End 12/12/2008 McCain Victory 2008 $892,460.00
Year-End 12/12/2008 McCain Victory California $331,702.00
Year-End 12/12/2008 McCain-Palin Victory 2008. $58,150.00
Year-End 12/12/2008 McCain-Palin Victory California $18,400.00
“Ycar-End Subtotal | $1,300,712.00
TOTAL |'$13,258,927.56

The Committee correctly reported the dates it received transfas from the Victory Furals. But the

Committee did not correctly report the original dates of receipt.required by 2 U.S.C.

§§ 434(b)(2), (4) and 11 C.F.R. §§ 104.3(a), (b), and 102.17(c).
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The Committee disputes that it misreported joint fundraising receipts. Resp. at 1
(Dec. 14, 2012). The Committee concedes that 11 C.F.R. § 162. 17(c)(3)iii) provides. both that
(1) for contribution reporting and limitation purposes the date of receipt of a contribution by a
participating political committee is the date that the contribution is reccived by the fundraising
representative and (2) participating committees must “report joint fundraising proceeds . . . when
such funds are received from the fundraising representative.” /d. The Committec claims,
however, that it would i:c impessible to wait to report the joint fundrai;ing proaeeds until the
Committee receives them from the fundmising representative and liet the date of the original
contribution as the reported receipt date, because that date would fall outside of the report’s
covered period. /d,

The Committee further claims that using the deposit date as the date of receipt is an
established convention among large campaigns seeking to mitigate the logistical.hurdles of
reporting the actual dates of receipt for thousands of individual contributions. /d. at 2. The
Committee points to the Commission’s Financial Control and Compliance Manual for
Presidential Primary Candidates Receiving Public Financing (*Compliance Manual”), ast
revised in April 2000, which instructs presidential campaigns to maintain records showing the
date of teceipt for each contribution and states that, “[u]nlese there is evidence thnt contrihutions
are nat deposited promptly upon receipt, the date nf deposit will vorraally be eansidered to be the
date of receipt.” See Resp. at 2 (citing Compliance Manual at 46, available at
http://www.fec.gov/pdf/Compliance2000.pdf).

These arguments are wide of the mark., The Committee’s reporting methodology for joint
fundraising receipts is contrary to Commission regulations, Commission precedent, and the

Compliance Manual cited by the Committee. The applicable regulation and the parallel
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Explanation and Justification each plainly state tﬁat, although distribution of joint fundraising
proceeds may be deiayed until expenses are paid, for reporting and limitation purposes, the date
of receipt of such contributions b).r a participating political committee is the date that the |
contribution is rc;:eived by the fundraising representative, 11 C.F.R. § 102, 17(c)(3)(iii); see
Transfer of Funds; Collecting Agents, Joint' Fundraising Committees, 48 Fed. Reg. 26,2§6,
26,299 (June 7, 1983); Compliance Manual at 19 (“[Clontributlons received by the joint
fundraising representative shall be considered to be received by tbe participating soramittee on
the date of receipt by the represeatative[.]”).

The Committee's argument fails to appreoiate that the two provisions of 11 C.F.R.

§ 102.17(c)(3)(iii) are not mu.lually exclusive. Under section 102.17, a participating political
committee reports both the date that it receives the joint fundraising proceeds and the date that
the joint fundraising representative first received those contributions. The obligation to so
report, however, is only triggered once the participating committee receives its proceeds from the
joint fundraising representative.

In addition, contrary to the Comrﬁiltce‘s contention, the Compliance Manual section cited
by the Committee does not apply to joint fundraising contributions. First, the transfer from the
joint fundraising reprosentitive prevides “oviilence that contributions are not deposited
promptly” by the Committee, since the joint fundraising representative, and not the Committee,
initially received the contributions. Thus, even by its own terms, this section does not apply.
Second, and more fundamentally, the Compliance Manual contains explicit instructions for
reporting joint fundraising contributions that are fully consistent with the Commission’s plain
regulations. According to the Compliance Manual, publicly funded presidential primary

committees should follow the procedures at 11 C.F.R. § 9034.8(c) requiring the itemization of
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joint fundraising receipts as contributions from original contributors to the extent required under
section 104.3. Compli_ance Manual at 18.2 The Compliance Manual further emphasizes that a
“major” element in the regulations is that such contributions are considered received by the-
participating committee on the date of receipt by the joint fundraising representative. /d. at 19.

Asa bi.:sis for avoiding liability, the Committee points out in its Response that neither the
Commission’s Audit Division nor the Reports Analysis Divislen (“RAD"), despite reviewing the
Committee’s roports, found faull with the Commaittee’s joint fundraising ontries. Resp. at2. The
Corrujlilltee observes that tha Audit Divisian did ont include a finding related to this issue in its
Draft Final Audit Report, and RAD never requested additional information regarding the
Committee’s reporting of its joint fundraising contributions or requested that the Committee
amend its reports tol address this issue. /d. at 2-3.

The lack of an Audit Division finding or a Request for Additional Information (“RFAI")
from RAD does not immunize the Committee from the Commission’s enforcement of its
regulations. The Committee also seeks to rely on the fact that the Commission did not object to
the 2000 and 2004 Bush-Cheney campaigns® use of the “date of receipt of transfer” method to

report joint fundraising contributions. See Resp. at 2. This reliance is misplaced. The question

2 See also Campaign Guide for Congressional Candidates and Commitiees at 89, 137 (Aug. 2011)
(providing that a joint fundraising participant should report its share of the net proceeds “us & transfér-in from the
joint fundraising represeritative on Line 12 (Transfer Fom Other Authorized Committees) and itériiize[] the transfer
[which includes the ddte of receipt from the contribution's source] on:a separate schedule-A for thdt Line™);
Campaign Guide for Congressional Candidates and Comminiees-at 61, 139.(Apr. 2008) (similar), Campaign Guilde
Jfor Congressional Candidates and Committees at 51, 68, 107-08 (June 2004) (“A committee recsiving [a transfer of
the joint fundrmining proazeds] must not oniy reprort the totwd amamit transivned, bui must airo itcmize, as necessary,
its share of gross proceeds as contributions from the ariginal cantriiutors(,]” which includes the mie and dote of
the contribution’s ariginal source). ’
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of correct joint fundraising reporting had not been squarely before and considered by the
Commission until MUR 6078 (Obama for America)—which is instructive here.?

There, resulting from an inquiry into prir_nary-aﬁer-primary contributions, the
Commission found reason to believe that Obama for America violated 2 U.S.C. § 434(b) when it
failed to report correctly the originai receipt dates for joint fundraising contributions totaling
$85,158,116 as the date those contributions were originally received by the joint fundraising
representative. See Commission Certification § 2.a., MUR 6078 (Obama for America) (Mar. 20,
2012). Mo such primary-afier-primary contributians were at issue in either the 20Q0 or 2004
Bush-Cheney campaigns. Here, as in MUR 6078 (Obama for America), primary-after-primary
contributions illuminated the reporting violations. The lack of enforcement in connection with
the Bush-Cheney campaigns does not foreclose an enforcement action here.

Finally, the Committee requested an opportunity to amend its reports prior to the
Commission initiating an enforcement matter and asserts that an enforcement action before the
Committee has an opportunity to 'amend its reports would be “premature.” Resp. at 3. But
amendments would mitigate, not vitiate, the Committee’s liability. Any amendments that the
Committee agrees to make may be taken into account in the ultimate civil penalty that the
Comurission accepts following concliiation negotiations.

In short, the Committee’s. arguments cannat alter the fact that it fhiled to report the dates
on which the Victory Funds originally received the contributions totaling $13,258,927.56, as

Commission regulations require. Accordingly, the Commission finds reason to believe that the

‘Committee violated 2 U.S.C. § 434(b) and 11 C.F.R. § 102.17(c)(3)(iii).

3 See First Gen. Counsel's Rpt. at 14-16, MUR 6078 (Obama for America) (recommending reason to belicve
that respandant received excesaive contributions even though total amount did nint maet RAD’s or Augit’s
materiality threshold for excessive contributions) (approved Aug. 24, 2010); Second Gen. Counsel's Rpt, at 6-8,
MUR 6078 (Obama for America) (recommending reason to believe finding for niisreporting receipt dates for joint

fundraising contributions, despite lack of referral by RAD of reporting issue) (approved Mar. 20, 2012).
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In the Matters of ) OFHCé? TR |
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John McCain 2008, Inc. and )
Joseph Schmuckler in his )
official capacity as treasurer )
) MUR 6112
and ) and AF 2638
)
McCain-Palin Compliance Fund, Inc. )
and Joseph Schmuckler in his )
official capacity as treasurer
CONCILIATION AGREEMENT

This Conciliation Agreement reflects the final resolution of a complaint filed with the
Federal Election Commission (“Comrﬁission”) and information obtained by the Commission
concerning contributions received during the 2008 presidential campaign l;y John McCain 2008,
Inc., McCain-Palin Compliance Fund, Inc., and Joseph Schmuckler in his official capacity as
treasurer of both committees (collectively, “Respondents™) and issues identified in ;he Final
Audit Report of the Commission on McCain-Palin 2008 Inc. and McCain-Palin Compliance
Fund, Inc. (Mar. 24, 2008-Dec. 31, 2008). ‘

The Comtnission found reason to believe that John McCain 2008, Inc. and Joseph
Schmuckler in his official capacity as treasurer (“McCain 2008”) violated 2 U.S.C. § 441a(f) of
‘the Federal Electipn Campaign Act of 1971, as amended, (the “Act”) by accepting contributions
in excess of the limits applicable to the 2008 presidential election. The Commission also found

reason to believe that Respondents violated 2 U.S.C. § 434(b) by failing to report correctly the

original dates on which contributions were received by joint fundraising representatives and that
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McCain 2008 violated 2 U.S.C. § 434(b) by failing to correctly report contributions redesignated
to McCain-Palin Compliance Fund, Inc. |

The Commission has further found reason to believe that McCain-Palin Compliance
Fund, Inc. and Joseph Schmuckler in his official capacity as treasurer (“GELAC”) failed to file
certain 48-Hour Notices of contributions of $1,000 or more received after the 20th day but more
than 48 hours before the 2008 general election, in violation of 2 U.S.C. § 434(a)(6)(A), and
referred the violation to the Reports Analysis Divisioa (“RAD”). |

In response to a request from Respondents, on April 9, 2013, the Commission approved
merging conciliation of Administrative Fine Matter 2638 (“AF 2638”) with MUR 6112, and
authorized RAD to transfer AF 2638 to the Office of General Counsel.

NOW, THEREFORE, the Commission and Respondents, having participated in informal
methods of conciliation, prior to a finding of probable cause to believe, do hereby agreel as
follows:

L The Commission has jurisdiction over the Respondents and the subject matter of
this proceeding, and this agreement has the effect of an agreement entered pursuant to 2 U.S.C.
§ 437g(a)4)(A)().

IL Respondents have lind a reasonable opportunity to domonstrate thdt no action
should be talgen in this matter.

M. Respondents enter voluntarily into this agreement with the Commission.

IV.  The pertinent facts and law in this matter are as follows:

1.  McCain 2008 was the principal campaign committee for Senator John

McCain during the 2008 primary election cycle. Joseph Schmuckler is the treasurer of McCain

Page 2 of 10
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2008. From 2006-2009, McCain 2008 reported raising approximately $222 million in
contributions from more than 1.4 million separate contributors.
| 2. GELAC is an authorized campaign committee for McCain, the Republican

Party’s presidential nominee during the 2008 election cycle. GELAC was established pursuant
to 11 C.F.R. § 9003.3(a)(1)(i) and therefore accepts contributions to be used solely for legal and
accounting services to ensure compliance with the Act. Joseph Schmuckler is the treasurer of
GELAC. Between March 1, 2008 and December 20, 2008, McCain 2008 redesignated a total of
$13,782,264 in contributions to GELAC. |

3. McCain Victory Committee, McCain Victory 2008, McCain Victory
California, McCain Victor_y Florida, McCain Victory Kentucky, and McCain Victory Ohio,
McCain-Palin Victory 2008, and McCain-Palin Victory California v;rere joint fundraising
committees established pursuant to 11 C.F.R. § 102.17. Lisa Lisker was the treasurer of these
joint fundraising committees during the relevant period. McCain 2008 participated in McCain
Victory Committee, McCain Victory 2008, McCain Victory California, McCain-Victory Florida,
McCain Victory Kentucky, and McCain Victory Ohio. GELAC participated in McCs;in Victory
2008, McCain Victory California, McCain Victory Florida, McCain Victory Ohio, McCain-Palin
Victery 2008, and McCain-Palin Victory California. _

4.  During the 2008 primary election period, McCain Vietory Committee,
McCain Victory 2008, McCain Victory California, McCain Victory Florida, McCain Victory
Kentucky, and McCain Victory Ohio reported transferring over $22 million in oontributions. to
McCain 2008.

5. During the 2008 election period, McCain Victory 2008, McCain Victory

California, McCain Victory Florida, McCain Victory Ohio, McCain-Palin Victory 2008, and

Page 3 of 10
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McCain-Palin Victory California reported transferring over $13 million in contributions to the
GELAC.
Excessive Contributions

6. During the 2008 election cycle, the Act instructed that no person was

permitted to make a contribution to a candidate for federal office or the candidate’s authorized

political committee that in the aggregate exceeded $2,300 eaf:h for the primary and general
elections, 2 U.S.C. § 441a(a)}(1)(A). As a corollary, it was unlawful for a candidate for federal
office or the candidate’s adtitorized political committee to accept contributions that in the
aggregate exceeded $2,300 each for the 2008 primary and general electiéns. See2 U.S.C.

§ 441a(D). |

7. McCain 2008 was limited to accepting contributions from individual
donors who in the aggregate did not exceed $2,300 each for the primary and general elections.
2U.S.C. § 441a(a)(1)(A). Where a committee receives an excessive contribution, the
Commission’s regulations give the committee 60 days from the date of receipt to identify and
refund, redesignate, or reattribute the excessive amount. 11 C.F.R. §§ 103.3(b)(3), 110.1(b).

8. During the primary election period, McCain 2008 accepted a total of
$377,657 in contributions tht exceeded the limits set forth in 2 U.S.C. § 441a(a)(1)(A) and were
not resolved within 60 days of receipt.

9. Prior to rec;eiving natification of the Commission’s reason to believe
finding, McCain 2008 resolved $301,895 of the excessive oontribuﬁons; though it did so outside
of the 60-day time period permitted by the Act for resolving potential excessive contributipn

violations. See 2 U.S.C. § 441a(a)(1)(A); 11 C.F.R. §§ 103.3(b)(3), 110.1(b)(3)(i).
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10.  After receiving notification of the Commission’s reason to believe finding,

McCain 2008 resolved an additional $75,762 in excessive contributions.
Misreporting Receipt Dates of Joint Fundraising Contributions

11.  The Act requires political committees to publi_cly report all their receipts
and disbursements. See 2 U.S.C. § 434. Each report must disclose, for the reporting period and
calendar year, the total amount of all receipts and the total amc.)unt of all disbursements. See
2 U.S.C. § 434(b)(2), (4); 11 C.E.R. § 104.3(a).

12.  The Act requires that an authorized committee of a candidate report the
amount of all receipts from transfers by affiliated committees, as well as the identity of the
affiliated committee and date(s) of transfer. See 2 U.S.C. § 434(b)(2)(F), (3XD); 11 CF.R.

§ 102.17(c)3)(iii), (8)(i}B). See also 11 C.F.R. §§ 104.3(a)(4), 104.8.

13. Commission regulations permit political committees to engage in joint
fundraising with other political committees or with unregistered committees or organizations.
See 11 CFR. § 102.17. After a joint fundraising representative distributes the net proceeds, a
participating political com:ﬁittee is required to report its share of funds received as a transfer-in
from the fundraising representative. See 11 C.F.R. § 102.17(c)(8)(1)(13).

| 14.  For coritribution reporting and limitation purposes, the date a contribution
is received by the joint fundraising representative — not the date received by the recipient
political co;rimittee — is the date that the contribution is received by the participating palitical
committee. See 11 C.F.R. § 102.17(c)(3)(iii), (c)(8). The participating political committee is
required to report the original date of receipt of the proceeds only after the funds have been

transferred from the fundraising representative. Id.
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15.  For the $22,257,684.17 in contributions received in transfers from its joint
fundraising representatives — McCain Victory Committee, McCain Victory 2008, McCain
Victory California, McCain Victory Florida, McCain Victory Kentucky, and McCain Victory
Ohio — McCain 2008 properly reported the dates it received these transfers. But McCain 2008
did not correctly report the original dates that the joint fundraisers received the contributions, as
required by 2 U.B.C. § 434(b)(2), (4); 11 C.F.R. § 104.3(a)-(b), and 11 C.F.R. § 102.17(c).

16.  For the $13,258,927.56 in contributions received in transfers from its joint
fundraising representatives — McCain Victory 2008, McCain Victory California, McCain
Victory Florida, McCain Victory Ohio, McCain-Palin Victory 2008, and McCain-Palin Vistory

California — GELAC properly reported the dates it received these transfers. But GELAC did

_not correctly report the original dates that the joint fundraisers received the contributions, as

required by 2 U.S.C. § 434(b)(2), (4); 11 C.F.R. § 104.3(a)-(b), and 11 C.F.R. § 102.17(c). '
Misreporting Transfers to the GELAC

17. Pursuan.t to Commission regulations, a committee that receives an
excessive contribution may remedy the excessive amount by refunding the excessive amount or
by a seeking a redesignation or reattribution within 60 days. See 11 C.F.R. § 110.1(b)(5). Ifa
contribllltion is redesignated by a contributor in acwrdarwe with section 110.1(b)(5), the treasuror
of the authorized pelitinal committoe raceiving the contribution shall repart the redesignation in a
memo entry on Schedule A of the report covering the reporting period in which the redesignation
is received. See 11 C.F.R. § 104.8(b)(2)(i). The first part of the memo entry discloses all the
information for the contribution as it was originally reported on Schedule A. Id. The second

part of the memo entry discloses information on the contribution as it was redesignated by the
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contributor, including the date the redesignation was received and the election for which the
contribution was redesignated. Id. '.

. 18, McCain 2008 redesignated a total of $13,782,264 in primary contributions
to GELAC. A projection of primary redesignations to GELAC indicated that McCain 2008
failed to itemize in memo entries $1,989,693, or 14.4 % of these redesignations, on its disclosure
reports. |

19.  Respondents contend that a majority of the redesignations were properly
itemized on GELAC’s reports.

48-Hour Notices

20.. The Act requires that a candidate’s principal campaign committee shall
notify the Co@ision of all contributions of $1,000 or more, received by any authorized
committee of the candidate less than 20 days but more than 48 hours before any election in
which the candidate is running. 11 C.F.R. § 104.5(f).

21.  GELAC did not file 48-Hour Notices for 169 contributions totaling
$240,700 that it received prior to the general election. See Final Audit Report of the
Com{ssion on McCain-Palin 2008 Inc. and Mch.ain-Palin Compliance Fund, Inc. (Mar. 24,
2008-Dec. 31, 2008) at 8; AF 2638. GELAC has waived its right to appeal the $24,510
administrative fine assessed in AF 2638, and is paying the full amount of the fine as part of the
penalty set forth in this Agreement. h

V.  Inthe interest of resolving this matter, Respondents admit to the following
violations:

L. McCain 2008 violated 2 U.S.C. § 441a(f) by accepting $377,657 in

contributions that exceeded the limits of the Act.
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2. McCain 2008 violated 2 U.S.C. § 434(b) by failing to report correctly the
original dates on which $22,257,684.17 in contributions were received by its joint fundraising
representatives, McCain Victory Committee, McCain Victory 2008, McCain Victory California,
McCain Victory Florida, McCain Victory Kentucky, and McCain Victory Ohio.

3. GELAC violated 2 U.S.C. § 434(b) by failing to report correctly the
original dates on which $13;258,927.56 in contributions were received b); its joint fundraising
representatives, McCain Victod 2008, McCair Victory Califoraia, McCain Viotory Florida,
McCain Victory Ohio, McCain-Palia Victory 2008, and McCain-Palln Victory California.

4 McCain 2008 vialated 2 U.S.C. § 434(b) by failing to correctly report
redesignations made to GELAC. |

5. GELAC violated 2 U.S.C. § 434(a) by failing to file 48-hour notices with
the Commission for contributions of $1,000 or more received from the close of books for the
2008 12 Day Pre-General Report up to 48 hours before the November 4, 2008 general election.

VI 1. Respondents will pay a civil penalty to the Federal Election Coﬁiwion _
in the amount of Eighty Thousand dollars ($80,000.00) to resolve the complaint-generated
matter, the additional violation based on information obtained the Commission, and the
administrative fine determination pursuant to 2 U.S.C. §§ 437g(a)(4) and (S)(A). The
administrative fine accounts far $20,000.00 of the total penaity.

2. Respondents will cease and desist from violating 2 U.S.C. §§ 434(a), (b)
and 441a(f). |

3. McCain 2008 will file with the Commission, in Coordination with RAD,

amended disclosure reports that will identify the joint fundraising representative’s original date
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of receipt for those contributions that are the subject of the reporting errors addressed in this
Conciliation Agreement.

4, McCain 2008 will confirm that it has refunded, redesignated or
reattributed any contributions identified in the Section 437g audit as excessive and has amended
its relevant disclosure reports, including to disclose via itemizations in memo entries
redesignations made to GELAC. McCain 2008 will disgorge to the U.S. Treasury any refunded
contributions that the eontributor fails to negotiate within thirty (30) days of the effective date of
this agreement and will provide evidence of any disgorgoment (copies of front and back of
negotiated check) to the Commission. _

5. GELAC will file with the Commission, in coordination with RAD,
amended disclosure reports that will reﬂect the correct receipt dates for joint fundreising
contributions that are the subject of the reporting errors addressed in this Conciliation
Agreement.

6. Respondents will file amended McCain 2008 and GELAC disclosure
reports as outlined above. within 30 days from the date this agreement becomes effective. 'fhe
Commission agrees that McCain 2008 and GELAC may thereafter terminate, in accordance wi
tlre applioable provisions of the Act and Commnission regulatiors.

VII. The Comminsion, an request of anyone filing a complaint under 2 U.S.C.
§ 437g(a)(1) concerning the matters at issue herein, or on its own motion, may review
Respondents’ compliance with this Agreement. If the Commission believes that this Agreement
or any requirement thereof has been violated, it may mstltute a civil action for relief in the

United. States District Court for the District of Columbia.

Page 9 of 10



13844341851

MUR 6112 and AF 2638
Conciliation Agreement

VIIL. This Agreement shall become effective as of the date that all parties hereto have

executed same and the Commission has approved the entire agreement.

IX. Respondents shall have no more than 30 days from the date this Agreement

becomes effective to comply with and implement the requirements contained in this Aéreement '

and to so notify the Commission.

X. This Conciliation Agreement constitutes the entire agreement between the parties

on the matters raised herein, and no other statemernt, prornise, or agraement, either written or

oral, made by either party ar by agents of either party, that is not contained in this written

Agreement shall be enforceable.
FOR THE COMMISSION:

Anthony Herman
General Counsel

BY:

Daniel A. Pétalas .
Associate General Counsel
for Enforcement

FOR THE RESPONDENTS:

(S

Jofif McCain 2008, Inc. and
Joseph Schmuckler in his official
capacity as treasurer

McCain-Palin Compliance Fund, Inc.
and Joseph Schmuckler in his official
capacity as treasuser

oYl /)2
Date

Teens .5??', LS

Date
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